Wrangling over jury instructions not made for TV

Sounds pretty simple, but things get a bit testy at Blago's trial
Mark Brown

It's the most important part of a trial that nobody tells you about.

Unless you're a lawyer or sit on a jury, you might not even be aware this is done.

You'll never see this aspect of a trial portrayed in a movie or even one of those courtroom television dramas, at least I never have, and I'm as big a sucker for those types of shows as most people.

In fact, I was among only a handful of spectators in U.S. District Judge James Zagel's normally jam-packed courtroom Friday afternoon as lawyers in the Rod Blagojevich trial hashed out this vital portion of the proceedings that could well decide the outcome.

This doesn't make me smarter than anybody else, perhaps the opposite. There's a good reason this part of a trial doesn't lend itself to dramatization or even normal news coverage.

Jury instructions are boring.

Jury instructions, you see, are the part of the trial where the judge tells the jury what the law is.

Sounds simple until you hear the instructions.

Jurors in the Blagojevich trial will receive about 120 pages of instructions to guide them through their decisionmaking on the guilt or innocence of the former governor and his brother, Robert.

These are as simple as an opening instruction that tells the jurors their basic duties to more complicated explanations of what constitutes racketeering and racketeering conspiracy:

DEFENSE CALLS IN REINFORCEMENTS

"Your first duty is to decide the facts from the evidence in the case. This is your job and yours alone," Zagel will tell the jury. "Your second duty is to apply the law I give you to the facts. You must follow these instructions, even if you disagree with them."

Defense lawyers for the Blagojevich brothers made clear Friday they disagree with many of the instructions proposed by prosecutors and approved by Zagel, and they raised objections they hope could later turn into the basis for an appeal if their clients lose.

This is such a specialty area that the Blagojevich team called in reinforcements in the person of Marc Martin, a defense attorney known for being particularly adept at crafting proposed instructions that could give his client an edge, either in the jury room or on appeal.

The hearing on the Blagojevich jury instructions was actually delayed a brief time Friday so Martin could be in another courtroom with former Sun-Times owner Conrad Black, whose release from prison last week was at least partially attributable to Martin's handiwork.

Black's release hinged on a recent U.S. Supreme Court ruling that weakened the "honest services" fraud law used to convict him.

This same "duty of honest services" is at issue in the Blagojevich case. Although defense lawyers were able to persuade Zagel to cut one paragraph from the instructions dealing with that concept, that was considerably short of what they sought.

* * *

Jurors are allowed to take the written instructions with them to the jury room, but often get bogged down trying to interpret a particular instruction. That's when you usually hear the jury ask the judge for a dictionary, or when things get really scary, a Black's Law Dictionary.  Judges usually just say no.

If everything goes smoothly, this could be the last time you ever hear about jury instructions in the Blagojevich trial.

But the next time you're watching your favorite lawyer show and the case goes to the jury, you'll know what part they skipped.
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